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Foreword

A Compendium of the legal provisions and accompanying texts relating to application of
Customs Valuation legislation was last published in consolidated form in 2022. Since then, a
number of developments have intervened i.e. additional rulings and conclusions have been
adopted.

This is an updated and revised version of the Compendium of customs valuation texts as
concerns instruments concluded by the Customs Code Committee and the Customs Expert
group - Customs Valuation Section.

The present compendium has been prepared primarily for Member States administrations but
should be available to all interested parties.

The instruments of the Compendium are the result of considerations in the Committee and
Expert Group. In the case of commentaries, guidance is given on how to apply a specific
provision. Conclusions are the result of examination of particular practical cases. They reflect the
view of the Customs Code Committee and of the Customs Expert Group — Customs Valuation
Section and support uniform interpretation and application. Economic operators are however
advised to consult their national customs administration as regards concrete decisions in
individual cases.

A summary of judgements of the Court of Justice of the European Union is included.

A section indicating instruments adopted by the Technical Committee for Customs Valuation of
the World Customs Organisation is also included for the sake of completeness.

The authentic texts of EU Regulations and Directives are those published in the Official Journal
of the EU. As regards judgements of the European Court of Justice of the European Union the
authentic texts are those given in the reports of cases before the Court of Justice of the
European Union.
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SECTION A: EU LEGAL TEXTS ON CUSTOMS VALUATION

(REFERENCES)
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The UCC package
THE UCC

Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9
October 2013 laying down the Union Customs Code

Articles 69-76

THE UCC DA

Commission Delegated Regulation (EU) 2015/2246 of 28 July 2015 supplementing
Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9
October 2013 laying down the Union Customs Code

Article 71

THE UCCIA

Commission Implementing Regulation (EU) 2015/2447 of 24 November 2015 (the
UCC IA) laying down detailed rules for implementing certain provisions of
Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9
October 2013 laying down the Union Customs Code

Articles 127-146

Annexes 23-01 and 23-02

THE UCC TRANSITIONAL DELEGATED ACT

Commission Delegated Regulation (EU) 2016/341 of 17 December 2015
supplementing Regulation (EU) No 952/2013 of the European Parliament and of
the Council of 9 October 2013 as regards transitional rules for certain provisions of
the Union Customs Code where the relevant electronic systems are not yet
operational and amending delegated Regulation 2015/2246

Article 6

Annex 8
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Other provisions of the UCC referring to the establishment of the customs
value!

a) Customs formalities

Article 5 - Definitions

Article 15 — Provision of information to the customs authorities
Article 18 — Customs representative

Articles 22-30 — Decisions relating to the application of the customs legislation
Article 51 — Keeping of documents and other information

Article 53 — Currency conversion

Articles 77-80 - Incurrence of a customs debt on import

Article 85 — General rules for calculating the amount of import or export duty
Article 86 — Special rules for calculating the amount of import duty
Article 87 — Place where the customs debt is incurred

Article 127 — Lodging of an entry summary declaration

b) General rules on customs procedures

Article 162 — Content of a standard customs declaration

Article 163 — Supporting documents

Article 166 — Simplified declaration

Article 167 — Supplementary declaration

Article 172 — Acceptance of a customs declaration

c) Release for free circulation and special procedures

Article 201 — Release for free circulation — scope and effect

Article 226 — External transit

Article 240 — Storage in customs warehouses

1 This list is limited to the UCC provisions most relevant for customs valuation. These provisions are
implemented or supplemented, as the case may be, in accordance with the relevant conferral of
implementing power or delegation of power, by additional provisions of the UCC IA and DA.
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Article 250 — Temporary admission
Article 254 — End-Use procedure
Article 256 — Scope of inward processing

Article 259 — Scope of outward processing

Other provisions of the EU legislation referring to the establishment of
the customs value

a) Import value for VAT purposes

COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value
added tax — Article 85

b) External trade statistics

Commission Implementing Regulation (EU) 2020/1197 of 30 July 2020 laying down technical
specifications and arrangements pursuant to Regulation (EU) 2019/2152 of the European
Parliament and of the Council on European business statistics repealing 10 legal acts in the
field of business statistics — Annex V, Chapter 2, Section 10

c) Measures in the field of the Common Agriculture Policy

REGULATION (EU) No 1308/2013 of the European Parliament and of the Council of 17
December 2013 establishing a common organisation of the markets in agricultural products
— Article 181

REGULATION (EU) 2017/891 of 13 March 2017 supplementing Regulation (EU)
No 1308/2013 of the European Parliament and of the Council with regard to the fruit and
vegetables and processed fruit and vegetables sectors and supplementing Regulation (EU)
No 1306/2013 of the European Parliament and of the Council with regard to penalties to be
applied in those sectors and amending Commission Implementing Regulation (EU)
No 543/2011 — Articles 73 - 75

9
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SECTION B: INTERPRETATIVE NOTES ON CUSTOMS
VALUATION

(WTO Customs Valuation Agreement)

Note: This Section reproduces the Interpretative Notes to the Agreement on Implementation of
Article VII of the General Agreement on Tariffs and Trade 1994 (also referred to as "the WTO
Customs Valuation Agreement” or “CVA”), of which they form integral part. The CVA is binding for all
WTO members, and must be reflected in their legislation.

These interpretative notes have now been grouped according to the valuation method they refer to,
with the indication in front of each of them of the relevant EU legal Provisions.
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Transaction value method

Provisions of the UCC and
the UCCIA

Notes

Article 70 (1) and (2) UCC

Article 129 UCC IA

The price paid or payable refers to the price for the imported goods.
Thus the flow of dividends or other payments from the buyer to the
seller that do not relate to the imported goods are not part of the
customs value.

An example of indirect payment in the meaning of Article 129 UCC IA
would be the settlement by the buyer, whether in whole or in part, of
a debt owed by the seller.

Article 70 (3)(a)(iii) UCC

An example of such restriction would be the case where a seller
requires a buyer of automobiles not to sell or exhibit them prior to a
fixed date which represents the beginning of a model year.

Article 70 (3)(b) UCC

Article 133 UCC IA

Some examples of this include:

a) The seller establishes the price of the imported goods on
condition that the buyer will also buy other goods in specified
quantities;

b) The price of the imported goods is dependent upon the price
or prices at which the buyer of the imported goods sells other
goods to the seller of the imported goods;

c) The price is established on the basis of a form of payment
extraneous to the imported goods, such as where the
imported goods are semi-finished goods which have been
provided by the seller on condition that he will receive a
specified quantity of the finished goods.

However, conditions or considerations relating to the production or
marketing of the imported goods shall not result in rejection of the
transaction value. For example, the fact that the buyer furnishes the
seller with engineering and plans undertaken in the Union shall not
result in rejection of the transaction value for the purposes of Article
70 UCC.

Article 70 (3)(d) UCC

Article 134 UCCIA

1. Article 134 UCC IA provides different means of establishing the

acceptability of a transaction value.

2. Paragraph 1 provides that where the buyer and seller are related,

the circumstances surrounding the sale shall be examined and the
transaction value shall be accepted as customs value provided that
the relationship did not influence the price. It is not intended that
there should be an examination of the circumstances in all cases
where the buyer and the seller are related. Such examination will
only be required where there are doubts about the acceptability of
the price. Where the customs authorities have no doubts about
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the acceptability of the price, it should be accepted without
requesting further information from the declarant. For example,
the customs authorities may have previously examined the
relationship, or it may already have detailed information
concerning the buyer and the seller, and may already be satisfied
from such examination or information that the relationship did not
influence the price.

3. Where the customs authorities are unable to accept the
transaction value without further inquiry, the should give the
declarant an opportunity to supply such further detailed
information as may be necessary to enable it to examine the
circumstances surrounding the sale. In this context, the customs
authorities should be prepared to examine relevant aspects of the
transaction, including the way in which the buyer and the seller
organize their commercial relations and the way in which the price
in question was arrived at, in order to determine whether the
relationship influenced the price. Where it can be shown that that
the buyer and the seller, although related under the provisions of
Article 127 UCC IA, buy from and sell to each other as if they were
not related, this would demonstrate that the price had not been
influenced by the relationship. As an example of this, if the price
had been settled in a manner consistent with the normal pricing
practices of the industry in question or with the way the seller
settles prices for sales to buyers who are not related to the seller,
this would demonstrate that the price had not been influenced by
the relationship. As a further example, where it is shown that the
price is adequate to ensure recovery of all costs plus a profit which
is representative of the firm's overall profit realized over a
representative period of time (e.g. on an annual basis) in sales of
goods of the same class or kind, this would demonstrate that the
price had not been influenced.

4. Paragraph 2 provides an opportunity for the declarant to
demonstrate that the transaction value closely approximates to a
'test' value previously accepted by the customs authorities and is
therefore acceptable under the provisions of Article 70 UCC.
Where a test under paragraph 2 is met, it is not necessary to
examine the question of influence under paragraph 1. If the
customs authorities already have sufficient information to be
satisfied, without further detailed inquiries, that one of the tests
provided in paragraph 2 has been met, there is no reason for them
to require the declarant to demonstrate that the test can be met.

5. A number of factors must be taken into consideration in
determining whether one value 'closely approximates' to another
value. These factors include the nature of the imported goods, the
nature of the industry itself, the season in which the goods are
imported, and whether the difference in value is commercially
significant. Since these factors may vary from case to case, it
would be impossible to apply a uniform standard such as a fixed
percentage, in each case. For example, a small difference in value
in a case involving one type of goods could be unacceptable while
a large difference in a case involving another type of goods might

12
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be acceptable in determining whether the transaction value
closely approximates to the 'test' values set forth in Article 134 (2)

IA.
Article 71 (1)(b) (ii) UCC 1. There are two factors involved in the apportionment of the
elements specified in Article 71 (1) (b) (ii) to the imported goods
Article 135 UCCIA — the value of the element itself and the way in which that value

is to be apportioned to the imported goods. The apportionment
of these elements should be in reasonable manner appropriate
to the circumstances and in accordance with generally accepted
accounting principles.

2. Concerning the value of the element, if the buyer acquires the
element from a seller not related to him at a given cost, the
value of the element is that cost. If the element was produced by
the buyer or by a person related to him, its value should be the
cost of producing it. If the element had been previously used by
the buyer, regardless of whether it had been acquired or
produced by him, the original cost of acquisition or production
would have to be adjusted downwards to reflect its use in order
to arrive at the value of the element.

3. Once a value has been determined for the element, it is
necessary to apportion that value to the imported goods. Various
possibilities exist. For example, the value might be apportioned
to the first shipment, if the buyer wishes to pay duty on the
entire value at one time. As another example, he may request
that value be apportioned over the number of units produced up
to the time of the first shipment. As a further example, he may
request that the value be apportioned over the entire
anticipated production where contracts or firm commitments
exist for that production. The method of apportionment used
will depend upon the documentation provided by the buyer.

4. As an illustration of the above, a buyer provides the producer
with a mould to be used in the production of the imported goods
and contracts with him to buy 10,000 units. By the time of arrival
of the first shipment of 1,000 units, the producer has already
produced 4,000 units. The buyer may request the customs
authorities to apportion the value of the mould over 1,000 or
4,000 or 10,000 units.

Article 71 (1)(b) (iv) UCC 1. Additions for the elements specified in Article 71 (1) (b) (iv)
should be based on objective and quantifiable data. In order to
Article 135 UCCIA minimize the burden for both the declarant and the customs

authorities in determining the values to be added, data readily
available in the buyer's commercial record system should be
used insofar as possible.

2. For those elements supplied by the buyer which were purchased
or leased by the buyer, the addition would be the cost of the
purchase or the lease. No addition shall be made for the
elements available in the public domain, other than the cost of
obtaining copies of them.
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3. The ease with which it may be possible to calculate the values to
be added will depend on a particular firm's structure and
management practice, as well as its accounting methods.

4. For example, it is possible that a firm which imports a variety of
products from several countries maintains the records of its
design centre outside the country of importation in such a way
as to show accurately the costs attributable to a given product.
In such cases, a direct adjustment can be made under the
provisions of Article 71.

5. In another case, a firm may carry the cost of the design centre
outside the country of importation as a general overhead
expense without allocation to specific products. In this instance,
an appropriate adjustment could be made under the provisions
of Article 71 with respect to the imported goods by apportioning
total design centre costs over total production benefiting from
the design centre and adding such apportioned cost on a unit
basis to imports.

6. Variations to the above circumstances will, of course, require
different factors to be considered in determining the proper
method of allocation.

7. In cases where the production of the element in question
involves a number of countries and over a period of time, the
adjustment should be limited to the value actually added to that
element outside the Union.

Article 71 (1)(c) UCC

Article 136 UCC IA

The royalties and licence fees referred to in Article 71 (1) (c) may
include, among other things, payments in respect to patents,
trademark and copyrights.

Article 71 (2) UCC

Where objective and quantifiable data do not exist with regard to
the additions required under the provisions of Article 71, the
transaction value cannot be determined under the provisions of
Article 70. As an illustration of this, a royalty is paid on the basis of
the price in a sale in the importing country of a litre of a particular
product that was imported by the Kilogram and made up into a
solution after importation. If the royalty is based partially on the
imported goods and partially on other factors which have nothing to
do with the imported goods (such as when the imported goods are
mixed with domestic ingredients and are no longer separately
identifiable, or when the royalty cannot be distinguished from
special financial arrangements between the buyer and the seller) it
would be inappropriate to attempt to make an addition for the
royalty. However, if the amount of this royalty is based only on the
imported goods and can be readily quantified, an addition to the
price paid or payable can be made.

14

5070 sayil kanun geregince guvenli elektronik imza ile imzalanmistir. ID:452D6BOCDD5C43452D6B. Bu kod ile http://evrak.tim.org.tr/ adresinden dogrulayabilirsiniz.

5070 sayili kanun geregince giivenli elektronik imza ile imzalanmistir. ID:6535BC578270466535BC. Bu kod ile http://evrak.kib.org.tr/ adresinden dogrulayabilirsiniz




Methods of identical and similar goods

Provisions of the UCC and
the UCCIA

Notes

Article 74 (2)(a) and (b)
ucc

Article 141 UCCIA

In applying these provisions, the customs authorities shall,
where possible, use a sale of identical or similar goods, as
appropriate, at the same commercial level and in substantially
the same quantity as the goods being valued. Where no such
sale is found, a sale of identical or similar goods, as
appropriate, that takes place under any one of the following
three conditions may be used:

a) A sale at the same commercial level but in a different
quantity;

b) A sale at different commercial level but in substantially
the same quantity;

c) A sale at a different commercial level and in different
quantity.

In Article 141 (1) IA the expression 'and/or' allows the
flexibility to use the sales and make the necessary adjustments
in any one of the Three conditions here above described.

Having found a sale under any one of these three conditions,
adjustments will then be made, as the case may be, for

a) Quantity factors only;
b) Commercial level factors only; or
c) Both commercial level and quantity factors.

A condition for adjustment because of different commercial
levels or different quantities is that such adjustment, whether
it leads to an increase or decrease of the value, be made only
on the basis of demonstrated evidence that clearly establishes
the reasonableness and accuracy of the adjustment, e.g. valid
price lists containing prices referring to different levels or
different quantities. As an example of this, if the imported
goods being valued consist of a shipment of 10 units and the
only identical or similar imported goods, as appropriate, for
which a transaction value exists involved a sale of 500 units,
and it is recognized that the seller grants quantity discounts,
the required adjustment may be accomplished by resorting to
the seller's price list and using that price applicable to a sale of
10 units. This does not require that a sale had to have been
made in quantities of 10 as long as the price list has been
established as being bona fide through sales at other
quantities. In the absence of such an objective measure,
however, the determination of a customs value under the
provisions of Article 74 (1) and (2) is not appropriate.
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Deductive (unit price) method

Provisions of the UCC and

the UCC IA Notes
Article 74 (2)(c) UCC 1. In Article 142 (5) (a) IA the words "profit and general
expenses" should be taken as a whole. The figure for the
Article 142 UCCIA purposes of this deduction should be determined on the basis

of information supplied by the declarant unless his figures are
inconsistent with those obtaining in sales in the Union of
imported goods of the same class or kind. Where the
declarant's figures are inconsistent with such figures, the
amount for profit and general expenses may be based upon
relevant information other than that supplied by the
declarant.

2. In determining either the commissions or the usual profits and
general expenses under this provision, the question whether
certain goods are of the same class as other goods must be
determined on a case-by-case basis by reference to the
circumstances involved. Sales in the country of importation of
the narrowest group or range of imported goods of the same
class or kind, which includes the goods being valued, for which
the necessary information can be provided, should be
examined. For the purposes of this provision, 'goods of the
same class or kind' includes goods imported from the same
country as the goods being valued as well as goods imported
from other countries.

3. Whether this method of valuation is used, deductions made
for the value added for further processing shall be based on
objective and quantifiable data relating to the cost of such
work. Accepted industry formulas, recipes, methods of
constructions, and other industry practices would form the
basis of the calculations.

4. This method of valuation would normally not be applicable
when, as a result of the further processing, the imported
goods lose their identity. However, there can be instances
where, although the identity of the imported goods is lost, the
value added by the processing can be determined accurately
without unreasonable difficulty.

On the other hand, there can also be instances where the
imported goods maintain their identity but form such a minor
element in the goods sold in the Union that the use of this
valuation method would be unjustified. In view of the above,
each situation of this type must be considered on a case-by-
case basis.
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Article 74 (2)(c) UCC 1. Asan example of the notion of 'greatest aggregate quantity', goods
are sold from a price list which grants favourable unit prices for

Article 142 UCCIA purchases made in larger quantities.
Sale quantity | Unit price Number of sales | Total quantity
sold at each
price
1 to 10 units 100 10 sales of 5 units 65
5 sales of 3 units
11 to 25 units 95 5 sales of 11 units 55
Over 25 units 90 1 sale of 30 units 80
1 sale of 50 units

The greatest number of units sold at a price is 80; therefore, the
unit price in the greatest aggregate quantity is 90.

2. As another example of this, two sales occur. In the first sale 500
units are sold at a price of 95 currency units each. In the second sale
400 units are sold at a price of 90 currency units each. In this
example, the greatest number of units sold at a particular price is
500; therefore, the unit price in the greatest aggregate quantity is
95.

3. A third example would be the following situation where various
guantities are sold at various prices

a. Sales

Sale quantity Unit price
40 units 100
30 units 90
15 units 100
50 units 95
25 units 105
35 units 90

5 units 100
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b. Total

Total quantity sold Unit price
65 90
50 95
60 100
25 105

In this example, the greatest number of units sold at a particular
price is 65; therefore, the unit price in the greatest aggregate
quantity is 90.
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Computed value method

Provisions of the UCC and
the UCCIA

Notes

Article 74 (2)(d) UCC

Article 143 UCC IA

. As a general rule, customs value is determined under these

provisions on the basis of information readily available in the
Union. In order to determine a computed value, however, it
may be necessary to examine the cost of producing the goods
being valued and other information which has t be obtained
from outside the Union. Furthermore, in most cases the
producer of the goods will be outside the jurisdiction of the
authorities of the Member State. The use of the computed
value method will generally be limited to those cases where
the buyer and seller are related, and the producer is prepared
to supply to the authorities of the country of import the
necessary costings and to provide facilities for any subsequent
verification which may be necessary.

. The 'cost or value' referred to in Article 74 (2) (d) first indent, is

to be determined on the basis of information relating to the
production of the goods being valued supplied by or on behalf
of the producer. It is to be based upon the commercial
accounts of the producer, provided that such accounts are
consistent with the generally accepted accounting principles
applied in the country where the goods are produced.

. The 'amount for profit and general expenses' referred to in

Article 74 (2) (d) second indent, is to be determined on the
basis of information supplied by or on behalf of the producer
unless his figures are inconsistent with those usually reflected
in sales of goods of the same class or kind as the goods being
valued which are made by producers in the country of
exportation for export to the country of importation.

No cost or value of the elements referred to in this Article shall
be counted twice in determining the computed value.

It should be noted in this context that the 'amount for profit
and general expenses' has to be taken as a whole. It follows
that if, in any particular case, the producer's profit figure is low
and his general expenses are high, his profit and general
expenses taken together may nevertheless be consistent with
that usually reflected in sales of goods of the same class or
kind. Such a situation might occur, for example, if a product
were being launched in the Union and the producer accepted
a nil or low profit to offset high general expenses associated
with the launch. Where the producer can demonstrate that he
is taking a low profit on his sales of the imported goods
because of particular commercial circumstances, his actual
profit figures should be taken into account provided that he
has valid commercial reasons to justify them and his pricing
policy reflects usual pricing policies in the branch of industry
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concerned. Such a situation might occur, for example, where
producers have been forced to lower prices temporarily
because of an unforeseeable drop in demand, or where they
sell goods to complement a range of goods being produced in
the country of importation and accept a low profit to maintain
competitiveness. Where the producer's own figures for profit
and general expenses are not consistent with those usually
reflected in sales of goods of the same class or kind as the
goods being valued which are made by producers in the
country of exportation for export to the country of
importation, the amount for profit and general expenses may
be based upon relevant information other than that supplied
by or on behalf of the producer of the goods.

6. Whether certain goods are 'of the same class or kind' as other
goods must be determined on a case-by-case basis with
reference to the circumstances involved. In determining the
usual profits and general expenses under the provisions of
Article 74 (2) (d), sales for export to the country of importation
of the narrowest group or range of goods, which includes the
goods being valued, for which the necessary information can
be provided, should be examined. For the purposes of Article
74 (2) (d), 'goods of the same class or kind' must be from the
same country as the goods being valued.
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Residual (fall-back) method

Provisions of the UCC and
the UCCIA

Notes

Article 74 (3) UCC

Article 144 UCC IA

Customs values determined under the provisions of Article 74

(3) should, to the greatest extent possible, be based on
previously determined customs values.

The methods of valuation to be employed under Article 74 (3)

should be those laid down in Articles 70 and 74 (1) and (2), but
a reasonable flexibility in the application of such methods
would be in conformity with the aims and provisions of Article

74 (3).

Some examples of reasonable flexibility are as follows:

Identical goods — the requirement that the identical
goods should be exported at or about the same time
as the goods being valued could be flexibly
interpreted; identical imported goods produced in a
country other than the country of exportation of the
goods being valued could be the basis for customs
valuation; customs values of identical imported goods
already determined under the provisions of Article 74
(2) (c) and (d) could be used;

Similar goods — the requirement that the similar
goods should be exported at or about the same time
as the goods being valued could be flexible
interpreted; similar imported goods produced in a
country other than the country of exportation of the
goods being valued could be the basis for customs
valuation; customs values of similar imported goods
already determined under the provisions of Article 74
(2) (c) and (d) could be used;

Deductive method — the requirement that the goods
shall have been sold in the 'condition as imported' in
Article 142 (1) 1A could be flexibly interpreted; the '90
days' requirement could be administered flexibly.
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SECTION C: COMMENTARIES OF THE CUSTOMS CODE
COMMITTEE AND THE CUSTOMS EXPERT GROUP

(VALUATION SECTIONS)

Note: The instruments of this section do not constitute legally binding acts and are of an explanatory
nature. The purpose is to ensure a common understanding for both customs authorities and
economic operators and to provide tools to facilitate the correct and harmonised application by
Member States.

Legal provisions of customs legislation take precedence over the content of these instruments and
should always be consulted. The authentic texts of the EU legal provisions are those published in the
Official Journal of the European Union.
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Commentary No 1: Application of Article 71(1)(b) of the UCC on the
valuation of goods for customs purposes

Introduction

1. The practical application of the above provisions should be uniform throughout the
Union. This commentary has been written therefore to provide guidance in
interpreting these provisions.

Legal basis

2. Article 71(1)(b) of the UCC is applicable in cases where :

- the customs value of the imported goods is determined under Article 70 of that
Regulation even where the contract is only for working or processing of goods,
and

- the buyer of the imported goods has supplied certain goods or services
(referred to below as "assists") either free of charge or at reduced cost, for use
in connection with the production and sale for export of those imported goods

Country from which the assists are supplied

3. The country from which assists are supplied is not relevant in determining whether
particular goods or services fall within the scope of Article 71(1)(b). For example,
the goods in question may, before they are supplied to the producer, be physically
present in the country where the imported goods are produced; alternatively they
may have been transported to the producer from another third country or from
the Union itself. However, in keeping with the provisions of Article 71(1)(b)(iv), the
value of engineering, development, artwork, design work, and plans and sketches
supplied for the production of goods may not be added under Article 71(1)(b) if the
work referred to has been carried out in the Union.

Transport and associated costs

5. By reason of Article 135 UCC IA, the value of an assist is either the cost of its
acquisition or the cost of its production, as appropriate. There is no specific
provision related to the treatment of costs of delivery of assists to the producer of
the imported goods. The following are regarded as costs of delivery of assists:

- cost of transport and insurance;
- cost of loading, unloading and handling.

6. Consequently, in determining a value under Article 71(1)(b), costs of delivery of
assists to the producer of the imported goods are not to be added to the cost of
acquisition or cost of production of those assists. However they would be part of
that value to the extent that, in the case of acquisition, they are included in the
price.
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Example 1: Company A in the EU orders the manufacture of shirts by
Company B in third country X. A supplies to B free of charge the cloth and the
buttons from which the shirts are to be manufactured. A buys the cloth from
company C in third country Y, with delivery terms "CIF port of unloading" in
country X. A makes the buttons in its own factory in third country Z. Both the cloth
and the buttons constitute assists under Article 71(1)(b). The value of the cloth for
the purposes of that provision is the price CIF port of unloading. The value of the
buttons is the cost of their production only; it does not include any delivery
charges.

Amount to be included in the customs value

7.

In keeping with Article 71(1)(b), the amount of the value of an assist to be included
in the customs value of imported goods is affected by two factors :

- the need for apportionment,

- the extent to which such value has not been included in the price for the
imported goods.

The contract for the supply of the imported goods and the relevant invoice may
indicate the extent to which the value of any assist is not included in the price for
the imported goods. The amount of the value not so included must be declared to
the Customs and must form part of the customs value. In order to determine that
amount, it is necessary to know also the total value of the assist and to know how
that value is being apportioned.

Example 2: Company A in the union imports shirts made to order from A's
materials by company B in third country X. The contract indicates that materials
are supplied by A to B at 40% of cost to A. The invoice from B to A indicates an
amount for "the manufacture and supply of shirts". It may be assumed that 40% of
cost of the materials is part of the amount invoiced by B to A. The value of the
materials for the purposes of Article 71(1)(b) is their total cost. The amount of that
value not included in the price for the imported goods is 60% of the total cost of
the assist. Consequently the amount of the value of the assist still to be included in
the customs value of the shirts is the latter amount.

Example 3: Company A above orders the manufacture of jackets from
company B above. B itself procures the constituent materials for the jackets, but A
buys the patterns for the jackets from a design company in third country Z, and
supplies them free of charge to B. The invoice from B to A indicates an amount for
"the manufacture and supply of jackets". The value of the design has not to any
extent been included in the price for the imported goods. Consequently the
amount of the value of the assist for the purposes of Article 71(1)(b) to be included
in the customs value of the jackets is the whole price for the patterns.

Note: See also case C-116/89 of the European Court of Justice.
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Commentary No 2: Application of Article 132 of the UCC IA

Introduction

1. Article 132 UCC IA sets out the treatment available where goods are damaged or
defective at time of importation.

2. Under Article 132, the customs valuation rules expressly allow the defective nature
of the goods to be taken into account, by accepting an adjustment of the price paid
or payable for the goods, provided the adjustment is made entirely within the
terms of the sales contract entered into before the acceptance of the customs
declaration or in accordance with a statutory obligation applicable to the goods,
and is made exclusively for the purpose of taking into account the defective nature
of the goods. For this purpose, the sales contract must contain a provision which
allows for the possibility of an adjustment to the price.

3. The defective goods must be covered by concrete and precise warranty provisions,
which are also referenced in the provision relating to the possibility of adjustment
of the price. Details of the warranty provisions can also be set out in a separate
document provided this is linked to the sales contract and both documents form
part of the relevant commercial transaction between buyer and seller.

4. The price adjustment must lead to a regular financial settlement between buyer
and seller, in a manner which establishes that the initial price of the goods has been
adjusted in accordance with the relevant contract or in accordance with a statutory
obligation applicable to the goods. This would exclude forms of indirect or
postponed compensation e.g., payments to 3™ parties, or exchange goods which
cannot be regarded as acceptable forms of price adjustment.

Nature of defective goods

5. The UCC already contains provisions on defective goods. No particular definition of
what constitutes defective goods is provided for in Article 132 UCC IA. The
defective state (and as appropriate the state of being non defective) of goods is
determined by defined standards or criteria, and with reference to the relevant
sales and warranty agreement. The importer has the obligation to demonstrate to
the customs authorities that the imported goods were defective at the material
time for valuation for customs purposes.

6. Article 132 (b) requires that goods must be covered by a warranty which provides
guarantees as to the nature of the imported goods. Goods sold without a warranty
do not come within the scope of the provision. Goods sold subject to assurance as
to their marketability, or goods sold subject to variations in the relevant indicators
(for example: quality, uniform size, freshness) are not covered. It is expected for the
above reasons that agricultural goods do not generally fall within the scope of this
provision.
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Price adjustment

7. Without prejudice to the situation covered by the amendment in relation to
defective goods, Article 132 does not otherwise indicate that a legal basis exists for
the acceptance of price review mechanisms.

CASE STUDY A: TRANSACTION VALUE IN A WARRANTY SITUATION
Facts

1. Manufacturer M in a third country sells motor vehicles to an independent
distributor D in the Union. Firm D resells the vehicles through a network of local
dealers to the ultimate customers.

2. There is a sales and distribution agreement between M and D. This sales
agreement includes provisions relating to warranties. Each imported motor vehicle
is allocated its own identification number. M gives a mileage warranty on all new
vehicles. The warranty is effective from the date of registration of the vehicle.

3. Under this sale and warranty arrangement M accepts that where within a mileage
of up to 100.000 km, defects as a result of materials or manufacturing faults are
present?, M is in breach of contract and will compensate D for making good the
defects by means of an adjustment of the price initially paid.

4. The warranty claims procedure is as follows:
- the customer discovers a fault and returns the vehicle to the dealer for repair.

- the dealer rectifies the fault, returns the vehicles to the customer and prepares a
warranty claim based on the cost incurred.

- the dealer sends the claim to D for processing.

- D checks that the claim is valid and, where the fault relates for example to a
manufacturing defect, D advises M that an adjustment is required.

- M checks that the claim is valid and, where M is satisfied that the fault relates to
the manufacturing defect, compensates D for the cost of rectifying the fault by
means of an adjustment of the price initially paid.

5. D, as the importer of the defective vehicle, makes a claim to Customs for a refund
of duty for an adjustment of the price that was made within a period of three years
from the date on which the customs debt was communicated to the debtor.
Customs checks that there is a clear audit trail and verifies the relevant warranty

2 Defects to be established on the basis of manufacturer's specifications and technical norms set out in
the relevant warranty documentation.
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claims documents. In particular Customs examines evidence that shows that the
fault rectified stems from the manufacturing defect. It is also confirmed that the
amount paid by M relates to the cost of rectifying the fault found in the imported
vehicle for which a refund of duty has been claimed.

Question

6. Can the Customs authorities establish that the adjustment of the price can be taken
into account for the determination of the customs value under Article 70 of the
UCC and Article 132 UCC IA?

Conclusion

7. The parties to the sale which serves as a basis for customs valuation have based the
total price paid for the goods on the condition of the goods as guaranteed. In the
contractual arrangements determining the sale of goods are provisions which
specify that the goods are of a specific quality (in accordance with agreed technical
norms). This is a condition of the sale.

8. The seller and buyer of the goods have established that the imported vehicle was,
at entry for free circulation, defective as a result of a fault at the manufacturing
stage. The following have been demonstrated to the satisfaction of the Customs
authorities:

(i) therequisite contractual requirements,
(ii) the existence and acceptance of the manufacturing defect,
(iii) the correction of the manufacturing defect,
(iv) a price adjustment within a period of three years from the date on which the
customs debt was notified to the debtor.
9. The manufacturer has:
a) accepted and confirmed the existence of the manufacturing defect,
b) taken the necessary corrective measures and
c) adjusted the price paid, in accordance with the contract.
10. Thus Customs could establish that the adjustment of the price can be taken into

account for the determination of the customs value under Article 70 of the UCC and
Article 132 of the UCC IA.
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CASE STUDY B : TRANSACTION VALUE IN A WARRANTY SITUATION

Facts

1.

Manufacturer M in a third country sells motor vehicles to an Importer D in the
Union.

There is a sales and distribution agreement between M and D. This agreement
includes provisions relating to warranties. Each imported motor vehicle is allocated
its own identification number. M gives a mileage warranty on all new vehicles. The
warranty is effective from the date of registration of the vehicle.

Under this sale and warranty arrangement M accepts that where within a mileage
of up to 100.000 km, defects as a result of materials, manufacture or design faults
are present3, M is in breach of contract and will compensate D for making good the
defects by means of an adjustment of the price initially paid.

The warranty claims procedure is as follows:

- When a fault is discovered, D has the fault rectified and prepares a warranty
claim based on the cost incurred.

- where the fault relates for example to a manufacturing defect, D advises M that
an adjustment is required.

- M checks that the claim is valid and, where M is satisfied that the fault relates to
the manufacturing defect, compensates D for the cost of rectifying the fault by
means of an adjustment of the price initially paid.

Manufacturer M discovers that under certain operating conditions, components in
the suspension system of certain vehicles may not perform in a reliable manner and
this could pose risks relating to the road worthiness of the vehicle. Consequently, M
asks owners of all of the vehicles to return them (recall) to the point of purchase for
examination and possible adjustment as a precautionary measure.

This situation is attributed to aspects of the conception and design of the vehicles.

Question

6.

Can the Customs authorities establish that the adjustment of the price can be taken
into account for the determination of the customs value under Article 70 of the
UCC and Article 132 of the UCC IA?

Conclusion

3

Defects to be established on the basis of manufacturer's specifications and technical norms set out in
the relevant warranty documentation.
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The parties to the sale which serves as a basis for customs valuation have based the
total price paid for the goods on the condition of the goods as guaranteed. In the
contractual arrangements determining the sale of goods are provisions which
specify that the goods are of a specific quality (in accordance with agreed technical
norms). This is a condition of the sale.

8. The seller and buyer of the goods have established that at entry for free circulation,

10.

there was a manufacture-related risk that concerning the suspension system of
certain vehicles that could cause that the goods might become defective in use?.

The following have been demonstrated to the satisfaction of the Customs
authorities:

(i) the requisite contractual requirements,

(ii) the existence and acceptance of the manufacture-related risk that cause that
the goods might become defective in use,

(iii) the correction of the manufacture-related risk,

(iv) a price adjustment within a period of three years from the date on which the
customs debt was notified to the debtor.

The manufacturer has:

a) accepted and confirmed the existence of the manufacture-related risk,
b) taken the necessary corrective measures, and

c) adjusted the price paid, in accordance with the contract.

The Customs could establish that the adjustment of the price can be taken into
account for the determination of the customs value under Article 70 of the UCC and
Article 132 of the UCC IA.

4 See the ruling issued in the case X BV v Staatssecretaris van Financiéne (C-661/15).
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Commentary No 3: Incidence of royalties and licence fees
in the customs value

Introduction

1. The practical application of the principles set out in Union legislation, which govern
the inclusion of amounts paid as royalties and licence fees in the customs value of
imported goods, should be uniform in the whole Union. This Commentary by the
Customs Valuation Committee has been written therefore to provide some general
guidance on this subject.

2.  The Union legal provisions relating to the incidence of royalties and licence fees in
customs value are:

- Article 71(1)(c), Article 71(2) and Article 72(d) and (g) of the UCC;

- Article 136 of the UCC

Payment of royalty or licence fees

3. Usually royalty or licence fee payments are in the form of repeated instalments
(e.g. monthly, quarterly, annually). Sometimes the payment may take the form of a
single lump sum, or even an initial lump sum (commonly referred to as a "fee for
disclosure") followed by repeated instalments thereafter. The instalments are
usually calculated as a percentage of the proceeds of sale of the licensed products.

4. A definition of "know-how" is reproduced in paragraph 12 of the OECD
Commentary on Article 12 of the OECD Model Double Taxation Convention on
Income and on Capital (1977) Convention, as follows:

"all the undivulged technical information, whether capable of being
patented or not, that is necessary for the industrial reproduction of a
product or process, directly and under the same conditions; inasmuch as it
is derived from experience, know-how represents what a manufacturer
cannot know from mere examination of the product and mere knowledge
of the progress of technique."

Rights and know-how

5. The need to examine the incidence of royalties and licence fees in customs value is
clear when the imported goods are themselves the subject of the licence
agreement (i.e. they are the licensed product). The need also exists however where
the imported goods are ingredients or components of the licensed product or
where the imported goods (e.g. specialised production machinery or industrial
plant) themselves produce or manufacture licensed products.

6. "Know-how" provided under a licence agreement will often involve the supply of
designs, recipes, formulae and basic instructions as to the use of the licensed
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product. Where such know-how applies to the imported goods, any royalty or
licence fee payment therefore will need to be considered for inclusion in the
customs value. Some licence agreements however (for example in the area of
"“franchising") involve the supply of services such as the training of the licensee's
staff in the manufacture of the licensed product or in the use of machinery/plant.
Technical assistance in the areas of management, administration, marketing,
accounting, etc. may also be involved. In such cases the royalty or licence fee
payment for those services would not be eligible for inclusion in the customs value.

7. In many cases examination of licence agreements and contracts of sale will reveal
that a part only of the royalty payment will be seen to be potentially dutiable.
Where under a licence agreement the benefits conferred are a mixture of
potentially dutiable and non-dutiable elements but the licensee does not in fact
avail himself of the non-dutiable elements, it may nevertheless be appropriate to
regard the whole of the royalty or licence fee as eligible for inclusion in the
customs value.

Royalties and licence fees related to the goods to be valued

8. In determining whether a royalty relates to the goods to be valued, the key issue is
not how the royalty is calculated but why it is paid i.e. what in fact the licensee
receives in return for the payment. Thus in the case of an imported component or
ingredient of the licensed product, or in the case of imported production
machinery or plant, a royalty payment based on the realisation on sale of the
licensed product may relate wholly, partially or not at all to the imported goods.

Royalties and licence fees paid as a condition of sale of the goods to be valued

9. When goods are purchased from one person and a royalty or licence fee is paid to
another person, the payment may nevertheless be regarded as a condition of sale
of the goods. The seller, or a person related to him, may be regarded as requiring
the buyer to make that payment when, for example, in a multinational group
goods are bought from one member of the group and the royalty is required to be
paid to another member of the same group. Likewise, the same would apply when
the seller is a licensee of the recipient of the royalty and the latter controls the
conditions of the sale.

Calculation of the amount to be added to the price actually paid or payable as
representing the royalty or licence fee (Article 71(2) of the UCC)

10. In general royalties and licence fees are calculated after importation of the goods
to be valued. In such cases final valuation may be delayed. A general adjustment
may be determined based on results over a representative period and updated
regularly. This is a matter for agreement between importers and customs
authorities.

11. When a part only of a royalty payment is held to be includible in the customs value,
consultation between the importer and the customs authorities is particularly
desirable.
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12. The basis for apportionment of the total payment into dutiable and non-dutiable
elements can sometimes be found in the licence agreement itself, when for
example a 7% total royalty may be specified as representing 3% for patent rights,
2% for marketing know-how and 2% for trademark usage. More often than not
however the basis for apportionment cannot be so found. The respective values of
rights and know-how can at times be established by evaluating the extent to which
know-how is transferred or availed of and deducting that sum from the total
royalty paid or payable.

13. Also at the joint request of importer and customs the licensor himself may often be
prepared to indicate an appropriate apportionment based on his own calculations.

14. Further, inspection of correspondence between licensor and licensee, inter office
reports of negotiations which preceded the drawing up of the licence agreement or
discussion with one of the negotiators of the licence agreement will frequently
provide the bases for apportionment when at first sight apportionment would not
seem possible.

Exceptions

15. In accordance with Article 72(d) and (g) of the UCC, royalties and licence fees are
not to be added to the price actually paid or payable when they represent

(a) charges for the right to reproduce the imported goods in the Union; or

(b) payments made by the buyer for the right to distribute or resell the imported
goods if such payments are not a condition of the sale for export to the Union
of the goods.
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Commentary No 4: Rates of exchange to be used in the determination
of the customs value

The rules regarding the rates of exchange to be used in determining the customs value
of imported goods are set out in Article 146 UCC IA. They implement the basic principles
laid down in Article 53 UCC.

The exchange rates to be used:

- are published and/or made available by the competent authorities of the
Member States; and

apply during a fixed period.

The rates of exchange used in determining the customs value are fixed monthly and
remain unchanged for the whole following month.,

The provisions of Article 146 UCC IA are commented on below:

Paragraph 2

The rates of exchange recorded on the exchange markets on the second-last
Wednesday become the rates to be used during the following calendar month. These
rates must be published on the day they are recorded.

Paragraph 4

This provision deals with the situation where a rate of exchange is not published on the
second-last Wednesday of a given month (either for all or particular currencies

The absence of a publication may arise for such reasons as the closing of the exchange
markets on a public holiday or the suspension of dealings pending official currency
realignment. A suspension could occur, for example, if the government of a third
country intends to realign its currency and requests suspension of dealings in that
currency world-wide over a fixed period of days.

Example of application of Article 146(4)

Resort to use of the most recent published rate would apply where the markets are
closed on a Wednesday and consequently no rates are recorded for that day. For
example, if the 24 December is a Wednesday and the markets are closed from Saturday
20 December until Thursday 1st January inclusive, then the rates recorded Friday 19th
December are to be used from January 1st in accordance with Article 146 (4).
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Commentary No 5: Assessment of certain elements to be included in
or excluded from the customs value of imported goods

Introduction

1. Articles 71 and 72 of the UCC specify certain elements to be included in or
excluded from the customs value of imported goods. With a view to the equal
treatment of importers in this regard, the practical application of those provisions
should be uniform throughout the Union. The purpose of this commentary is to
provide guidance regarding the practical assessment of these elements, without
prejudice of the specific provisions regarding some of them (like for examples
Articles 135 and 136 UCC IA).

2. As laid down in Article 71(2) UCC, additions to the price paid or payable shall be
made only on the basis of objective and quantifiable data. Although this
requirement is specifically laid down with reference to additions only, it must be
considered to be a general valuation principle, applicable therefore also to the
elements referred to in Article 72 (elements to be excluded from the customs
value).

3. The elements referred to in Article 72 of the UCC are the following:

- costs of transport of the goods after their entry into the customs territory of the
Union

- charges for construction, erection, assembly, maintenance or technical assistance
undertaken after the entry into the customs territory of the Union

- charges for interest under a financial arrangement entered into by the buyer and
relating to the purchase of the goods being valued;

- charges for the right to reproduce imported goods

- buying commissions

- import duties or other charges payable in the Union by reason of the import or
sale of the goods.

Some of the above listed elements are also the subject of specific comment at
paragraphs 9 to 14.
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General

4. For the purpose of satisfying the requirement of the existence of objective and
quantifiable data on whose basis additions and/or deductions are made, it is
necessary that the value of these elements is clearly identifiable and separate from
the price of the goods.

5. To this purpose, it is necessary not only to make a claim in the appropriate boxes of
the declaration (or where still used, of the value declaration) but also, where
appropriate, to establish the nature of the element and its amount in monetary
terms.

6. Any type of commercial documentation, including documents of long-term validity
relating to more than one import transaction, (e.g. contract, invoice for the goods,
or invoice for transport) relating to the goods being valued can in principle serve to
establish this "nature" and "amount". In the absence of such commercial
documentation, this purpose could also be served in the case of transport costs, if
the declarant submits a statement referring to a schedule of freight rates normally
applied for the mode of transport in question and showing how the "amount" was
arrived at. If so required by the Customs, the declarant may also have to submit
the schedule referred to.

However, the customs have the right to check that the "nature" and "amount"
declared are not fictitious. This check would be particularly relevant in cases where
the deductions claimed are based solely on statements drawn up by the buyer, the
seller or the declarant.

7. To facilitate valuation, declarants should make prior arrangement to have the
documentary evidence referred to at paragraph 6 above available at the time of
acceptance of the customs entry. However where the necessary documents are
not available at that time, the Customs may allow a period, determined in
particular in accordance with the provisions on simplified declarations, for the
declarant to obtain the documents in question and communicate them to the
Customs.

8. Normally the conditions referred to at paragraphs 4 to 7 above must be met before
an exemption can be allowed in the determination of the customs value.

Customs duties and other taxes

9. The concept of the segregation of the indication of the amounts to be deducted
with regard to import duties and other charges payable by reason of the
importation or sale of the goods has been given in an Advisory Opinion by the WCO
Technical Committee on Customs Valuation. There it is stated that duties and taxes
of a country of importation do not form part of the customs value, insofar as, by
their nature, they are distinguishable from the price actually paid or payable. They
are, in fact, a matter of public record.
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10. The facts on which the Advisory Opinion is based state that duties/taxes were not
shown separately on the invoice; but, obviously, it must be presumed in the
context of the Advisory Opinion that some clear indication exists on the invoice or
on some other accompanying document that the price actually paid or payable
includes these charges.

11. In keeping with paragraph 4 above, the amount to be excluded from the customs
value should be specified in the declaration (or in the value declaration, where
applicable).

Interest charges

12. Regarding the exclusion of interest charges from customs value, Article 72(1)(c) of
the UCC prescribes additional conditions to be met. It is to be expected that the
document containing the written financing arrangement referred to in that
provision would serve to establish the amount mentioned on the declaration in
accordance with paragraph 5 above.

Cost of transport after arrival at place of introduction in the customs territory of the
Union

13. Where the goods are imported at a price which includes delivery at a destination
within the customs territory of the Union, the invoice or other commercial
documents may not separately specify the cost of transport inside the Union. It is
likely that in such cases a declarant will declare a customs value which does not
include the cost of transport within the Union and will indicate this cost in the
appropriate box. This, of course, would not in itself be sufficient for these costs to
be considered as "distinguishable". The amount to be excluded must also be
established in the manner mentioned at paragraph 6 above.

14. A number of methods would be acceptable for the purpose of showing how the
amount to be excluded is arrived at.

For example:

(a) If goods are carried by different means of transport under a single transport
document to a point beyond the place of introduction into the customs
territory of the Union, and if only the total cost of this transport is established,
the portion of it attributable to the cost of transport incurred after introduction
into the Union, calculated by splitting the cost in proportion to distances
covered outside and inside the customs territory of the Community, may be
accepted for the purposes of Article 72(a) of the UCC.

(b) If the total cost of transport is not known (e.g. in the case of a "free domicile"
price), or if for some other reason apportionment is not considered
appropriate, it is acceptable to deduct from the price actually paid or payable
an amount which corresponds to the actual cost incurred for transport after
introduction into the customs territory of the Union or, lacking that, the usual
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cost for such transport. In the latter case it is reasonable to expect that the
deductions allowed with reference to internal transport should not be greater
than the costs corresponding to a schedule of freight rates normally applied for
the same mode of transport in the country of the carrier concerned; and the
amount of these deductions may not exceed an amount corresponding to the
minimum schedule of Union freight rates.

37

5070 sayil kanun geregince guvenli elektronik imza ile imzalanmistir. ID:452D6BOCDD5C43452D6B. Bu kod ile http://evrak.tim.org.tr/ adresinden dogrulayabilirsiniz.

5070 sayili kanun geregince giivenli elektronik imza ile imzalanmistir. ID:6535BC578270466535BC. Bu kod ile http://evrak.kib.org.tr/ adresinden dogrulayabilirsiniz




Commentary No 6: Documents and information which customs may
require as evidence for the determination of a customs value

Introduction

1. The declarant must provide the necessary information for the determination of the
customs value of imported goods. With the entry into force of the UCC package, it
is now stipulated that the relevant elements for the determination of the customs
value, previously provided by means of the DV1 document, are now to be included
directly into the customs declaration.

2. Nonetheless, Article 6 of Regulation No 2016/341 (the UCC Transitional Delegated
Act) stipulates that, until the upgrading of the relevant national IT system, the
particulars referring to customs value can still be provided by means other than
data processing techniques, by means of a form substantially identical to the "old"
DV1.

3. Like other declarations or statements presented to the Customs the information
relating to a customs value, however provided, may need to be established with
supporting evidence. So the particulars referred to customs value are usually
accompanied by certain documents (e.g. invoices) in support of the particulars
declared. However, where the necessary information, in documentary or other
form, to support particulars of the customs value is insufficient, the customs have
the right to require the declarant to present further particulars or information.

Under specific circumstances, the customs may waive the requirement of certain
particulars referring to the customs value.

Legal basis

4. A general right of the Customs to require documents or information in support of a
customs declaration is laid down in Article 15 of the Union Customs Code.

Documents or information which the Customs may require in the course of the
determination of the Customs Value

5. Article 15 of the Code stipulates that all requisite information and documents for
the accomplishment of customs formalities shall be supplied to the Customs. This
provision does not specify what documents or information have to support the
different particulars declared.

6. Concerning the determination of the customs value, Article 145 UCC IA stipulates
that the invoice related to the declared transaction value is required as a
supporting document of the declaration.
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However, the invoice above may be insufficient to satisfy the Customs as to the
truth or accuracy of every particular of a customs value declaration.

7. The following examples (which are not exhaustive) indicate some of the
documents which the Customs may require, depending on the circumstances of
the transaction and/or in case of doubt in respect of some or all of the particulars
declared.

(a) A commercial invoice for the goods, if any (box 4 of the DV 1)

According to Article 145 UCC IA Provisions the declarant shall furnish the
customs with a copy of the invoice on the basis of which the transaction value
of the imported goods is declared. It is evident that an invoice can only be
furnished where the goods being valued have been sold.

However there are also cases where the goods have been sold without any
invoice. In these cases the importer has to supply the documents that could be
regarded as equivalent to the invoice. An invoice may not only be
used/required for establishing the price referred to in Article 70 of the UCC, but
also for establishing other particulars, such as the following :

- the price of goods when resold in the Union, for the purposes of applying
the deductive method laid down in Article 74(2)(c) of the UCC;

- the cost of assists

(b) A contract of sale can be used/required in support of various aspects of the
invoice, such as:

any possible restriction, condition or consideration

- any possible arrangement between the seller and the buyer affecting the
customs value of the goods

- activities undertaken after importation
- the currency in which a price is settled

- contracts and other documents concerning reproduction rights for the
imported goods

(c) A royalty contract for establishing whether or not a royalty payment should be
included in the customs value and, if so, to what extent.

(d) An agency contract for establishing an addition for commissions or brokerage
or for the exclusion of a buying commission.

(e) Transport and insurance documents for the purpose of determining, inter alia:

- the terms of delivery
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- the costs of delivery to the place of entry into the EU customs territory and
- the costs of transport after arrival at that point of entry.

(f) Accounting records, notably those of the importer or buyer, for reasons such as
ascertaining the actual transfer of funds to the exporter or seller, or for
obtaining information on commissions, profit or general expenses in applying
the deductive and computed value methods.

(g) Schedules of freight rates for ascertaining in certain cases the transport costs

(h) Other documents e.g.

concerning the ownership of the companies involved in the transaction, for
establishing a possible relationship between the seller and the buyer,

- the invoice and contract of sale or transfer of quota charges
- the invoice for payments made for certificates of authenticity

- contracts for advertising, marketing and other activities undertaken after
importation

- financial documents, e.g. for establishing the amount of interest charges

- contracts, licensing agreements or other documents concerning copyrights.

Form of presentation of documents

8.

(a)
(b)

Documents represent pieces of evidence, whose form of presentation can vary.
Their main function is to reflect the commercial life of the goods while recording
details of the transactions to which they refer. Accordingly, Customs should be
prepared to accept any document irrespective of its form of presentation, insofar
as:

the authenticity of the document is not questioned, and

the information contained in the document is suitable for supporting the
particulars declared or the information required.

An example of a document that presents differences in its form is one in which the
buyer indicates the goods he has received and their price. Buyer and seller agree
contractually in advance that such documents are acceptable for this purpose. The
information contained in this document is the same as the information normally
contained in an invoice. The Customs may accept this document for establishing
the customs value of the imported goods on a case by case basis, and taking into
account:

(a) the possibility of verifying the information contained therein,

(b) the trustworthiness of the buyer, and
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10.

11.

12.

13.

(c) the details available in the contract of sale.

The presentation of a document may also vary according to the means used for its
transmission e.g. EDI. Again, in these cases, the customs may accept any such
documents or other forms of evidence subject to the conditions stated above in
paragraph 8.

In principle, for customs purposes, an invoice:
(a) does not have to be signed nor be the original copy

(b) may be designated as "for customs use only" or "pro-forma invoices" (or
similar). These documents could not be acceptable as supporting documents
for a declared transaction value. However, for goods that have been sold such
documents would be regarded as provisional and should be replaced
subsequently by a definitive invoice.

(c) should be translated if customs so require.

Persons responsible for presenting documents and furnishing information

Article 15 of the UCC stipulates that any person directly or indirectly involved in the
accomplishment of customs formalities or in customs control shall, at the request of the
customs authorities and within any time-limit specified, provide the customs authorities
with all requisite information and documents, and all the assistance necessary for the
completion of customs formalities and controls.

The wording "any person directly or indirectly involved in the completion of customs
formalities" in principle includes the declarant (as defined in Article 5(15) of the UCC)
and, as the case may be, a representative in accordance with Article 18 of the UCC,

That does not prevent the Customs requiring a document from a person other than the
declarant, e.g. where a deduction for a buying commission is claimed and the Customs
consider that the invoice issued by the manufacturer of the imported goods is necessary
for determining its amount. In this case, the Customs may request parties other than
the declarant (e.g. the manufacturer or buying agent) to provide the documentation
required.

Confidential character of documents and information supplied to the customs

All information which is by nature confidential or provided as a confidential basis shall
be treated by the customs authorities in accordance with the provisions of Article 12 of
the UCC.
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Acceptance of information supplied to the customs authorities

14. Customs are entitled to request further information in accordance with Article 140 UCC
IA. All relevant documents could be presented and examined in the context of such a

procedure. In any case, customs administrations would not be limited to examination of
the documents listed in this commentary.
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Commentary No 7: Deleted
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Commentary No 8: Treatment of discounts under Article 70 UCC and
Article 130 UCC IA

1. A discount is taken to be a reduction in the list price for goods or services allowed to
particular customers, under particular circumstances and at particular times. It is
expressed either as an absolute amount or as a percentage of the list price.

At the material time, a discount can affect the amount of the price paid or payable in
accordance with the relevant provisions applicable (Articles 70 UCC and 130 UCC IA).

2. For customs valuation purposes the discount must relate to the imported goods and
there must be a valid contractual entitlement at the material time.

3. Three cases could be distinguished for valuation purposes:

a) a discount is available to the buyer and the payment reflecting this discount has
been made at the material time (applied discount as reflected in the invoice
price).

b) a discount is available to the buyer but the payment reflecting the discount has

not yet been made by him at the material time.

c) a ‘discount’ has not been offered or is not available at the material time (i.e., a
retroactive offer by the seller ).

4.1. If the discount has already been indicated in the price paid or payable at the
material time, this price is the determining factor. A discount already applying at the
material time by virtue of the reason or level specified in the sales contract will be
recognised if this discount is specified in the documentation provided to the customs
authorities at the time of importation of the goods. It is not essential that the discount
is already calculated - although this is normally the case - in the invoice for the goods. If
there is a contractual claim at the material time, it can be recognised, even if the actual
amount is not evidenced in the price paid until a later date.

4.2. Where the price has not been paid for the imported goods at the material time, it is
only possible to determine the discount and the final price from the information
available. Under these circumstances application of Article 70 of the Code is conditional
on a price reduction being granted and on the amount of this discount being
determined at the material time.

5. It is not necessary to determine whether a given discount is standard commercial
practice or is also granted to other buyers.>

5 Nevertheless, the rules governing the acceptance of the price paid between related buyers and
sellers also apply to discounts. In this context, amongst the factors to consider are (a) the availability
of a discount and (b) the price actually paid or payable (net price, i.e. amount net of the discount).
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6. The price payable for settlement at the material time shall, as a general rule, be taken
as a basis for customs value (Art. 130 (2) UCC IA). Following commercial terminology, it
is not necessary to consider retrospective adjustments, as the term ‘discounts’ is not
applied in this context; a reduction which is granted only after (e.g. at the end of the
year) the date of valuation i.e. when no claim exists from the outset, will not be taken
into account.

Quantity discount

7. A form of discount is the quantity discount, where a reduced price is offered on the
basis of the quantity bought by the buyer. Sometimes the offer relates to the total
guantity bought over a certain period (e.g., one year). The valuation rules do now set
out a basis for acceptance of the price paid or payable in such cases.

8. For quantity discounts the entire quantity on which the discount is based does not
have to have been imported into the customs territory of the Union nor remain there.
Quantity discounts could be accepted even for imports of part consignments provided
they are sold for export into the importing country. It is not relevant in which importing
country the goods are finally delivered. The quantity discount is given on the basis of
the total sale's price. Therefore the importer receives the discount as well for the part
of the consignment which is imported into the customs territory of the Union.

Discounts for early payment

9. For early payment discounts the following applies:

a) The discount is accepted at the level declared if the payment reflecting this
discount has been made at the material time.

b) If the payment has not been made at the material time, an invoiced early payment
discount which is valid at that moment can be accepted at the level declared
provided it is a discount generally accepted within the trade sector concerned.

If several possibilities of early payments are granted according to the terms of
payment (e.g., 5% for immediate payment, 3% for payment within 14 days, 2% for
payment within one month), the maximum discount may be accepted at the
material time.

c) A discount for early payment which is higher than is generally accepted within
the trade sector concerned should only be accepted if the buyer can demonstrate,
where required, that the goods are actually sold at the price declared as the price
actually paid or payable and the discount is still available at the material time.
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Commentary No 9: Apportionment of air transport costs (according to
Annex 23-01 of the UCC IA)

Can air transport apportionment be applied to the whole or only part of a journey when
the goods are transported on two consecutive flights on different airlines during the
journey from the country of dispatch to the EU?

EXAMPLE

The buyer purchases the goods from a supplier in Colombia, where the goods originate,
and are transferred by airfreight to an MS. However the journey is split into two, the
first leg being Bogota to Miami, then in Miami the goods are transferred to a different
airline for the remainder of the journey to the EU. Separate airway bills (and freight
charges) are issued for each leg.

OPTION 1

The full amount for the 1st leg of the journey (Bogotd to Miami) should be included in
the customs value and a percentage apportionment is made for the 2nd leg of the
journey (Miami to EU), using the percentage which applies for an operation beginning at
that airport of departure, as per Annex 23-01 UCC IA (Zone B).

OPTION 2
The air transport apportionment is applied to the whole airfreight cost (Bogota to
Miami plus Miami to EU) using the Bogota rate in Annex 23-01 UCC IA (also Zone B).

CONCLUSION

In the case outlined above the apportionment in principle should apply only to the air
transport costs from Miami to the EU, on the basis that the transport of the goods was
really interrupted in Miami: the airline was different and separate airway bills were
issued. The transport from Bogota to Miami is not necessarily related to the transport
from Miami to the EU, as required by the rule of the "same mode of transport" (Article
138 (1) UCCIA).

The apportionment in Annex 23-01 simplifies the calculation of transport costs with a
view to avoid having to calculate the intra-EU transport costs which have to be left out
of the total air freight.

If the mode of transport had changed in Miami from sea to air, the full sea freight would
have been included in the customs value.

In other cases the conclusion might be different. A case by case study is necessary. If
the transport is only interrupted for logistical reasons and only one airway bill exists, the
appropriate percentage applicable to the total transport costs for the distance from the
initial airport (zone) of departure to the airport of destination (zone) in the Union will be
included in the customs value.

In such a case it would have to be proven to the satisfaction of the customs authorities
that the interruption is due to logistical reasons and that the journey has to be
considered as a single transport operation (one airway bill). Only then can the whole
transport operation be apportioned according to Annex 23-01.
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Commentary No 10: valuation of free goods accompanying paying
goods

Case No 1: a certain quantity of goods in slight surplus as to the quantity ordered is
shipped together with the identical paying goods with the purpose of covering risks of
losses or damage.

Case No 2: a salesman grants to a customer a commercial discount in the form of a
certain quantity of free goods in surplus to the quantity of identical paying goods
ordered by the customer. This case should be treated according to the rules on price
reductions and discounts For example: a company imports 100 televisions invoiced at
2000 monetary units part and receives, in the same shipment, 10 televisions that the
salesperson offers free of charge to thank it for its fidelity.

Conclusion to case No 1 and 2:

In the two situations, the price of the paying goods that has been paid or is to be paid is
supposed to cover the total quantity imported and therefore the free goods
accompanying the paying goods should not be evaluated separately.

The two following situations are different.

Case No 3: a certain quantity of goods in surplus as to the quantity ordered is
shipped together with the paying goods. These free goods are used as a "tester" in the
importer’s marketing areas.

These goods are identical as to the paying goods, except for a label that mentions its
use as a tester. For example: a company imports 4000 bottles of perfume accompanied
by 1000 identical bottles (same physical characteristics, quality and reputation) that are
delivered free of charge, bearing the same name but labelled as "tester - cannot be
sold".

Question: should the testers delivered free of charge be evaluated separately?
How?

Case No 4: a certain quantity of free samples is shipped together with the paying
goods. These samples are similar to the paying goods, either in the same packaging, or
in a smaller packaging. For example: a company imports 2000 bottles of perfume of 100
ml accompanied by 500 bottles of 1.5 ml delivered free of charge and intended to be
distributed as samples.

Question: should the samples be evaluated separately? How?

Conclusion to case No 3 and 4:

If the contracting arrangements include the free samples, its value forms part of the
customs value which is the price paid or to be paid according to Art. 70 of the Code. An
indication that the samples are included free of charge in the supply should be indicated

in the sales contract, on the invoice or in any other document.
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Customs should not ignore the proportion between the sold goods and the samples
(one delivery could include 15% samples and they could be proportionally more
expensive than the sold goods).
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Commentary No 11: Deleted
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Commentary No 12: Treatment of transport costs (sea and air freight)

Treatment of additional air freight costs incurred because of late shipment

Background

To meet a contractual deadline another mode of transport is used, other than the one
declared for customs valuation purposes, with the supplier bearing the additional cost
of transportation. That cost is the difference between the normal sea freight and air
transport cost. Only the lower sea freight cost is declared at the time of importation
under the provisions of Article 71(1)(e) of the UCC.

The valuation treatment of real transport costs should not be different, depending on
whether CIF or FOB arrangements are in place.

Description of the facts

Company A, a large importer and retailer of apparel, orders dresses from
Company B, a Far Eastern manufacturer and supplier of garments, on CIF or FOB
sea freight terms. The contract of sale stipulates that Company B will bear any
additional transport costs for goods that are shipped late by a different mode of
transport (normally by air) to meet agreed delivery deadlines.

If the goods are shipped late by air, on entry into the Member State the agent
declares either the CIF value of the goods with no additional transport costs or
the FOB price plus an amount representing the normal schedule rate for sea
transportation. The actual higher airfreight costs incurred by Company B are
currently always excluded from the customs value in the MS exposing the case.

Conclusion

Art. 71 (1) (e) of the Code applies. All transport costs until the point of introduction into
the EU have to be included in the customs value. It is not relevant who pays these
costs.

As regards the cases in question this means that the declared customs value based on
the CIF price or the FOB price must correctly reflect the actual transport costs.

Annex 23-01 UCC IA (apportionment of airfreight costs) can be applied if the airfreight
costs are separately shown.

In case the goods are originally invoiced CIF or FOB, buyer and seller have to agree
before presenting the goods to customs that the invoiced price shall remain the same in
case the delivery deadline cannot be met and the goods have to be transported by air
instead of sea. In this case the same price is confirmed under the new delivery term
CIP. This CIP price is the basis for the determination of the customs value.

The following examples shall illustrate this case:
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CIF

Originally A buys an article at a price of 40,000 € with the terms of delivery "CIF port of
arrival". The intended transport method is sea transport (The freight charges are 1,000
€ for this mode of transport, which the seller B has included in the CIF price. The price of
the goods thus amounts to 39,000 €). Because B cannot keep the agreed deadline for
delivery, the goods will be shipped via air. The delivery terms change automatically into
“CIP arrival airport”. The same price of 40,000 € is paid by the buyer, even if the air
freight bill shows that B paid 2,000 € for air freight. Under the new delivery terms the
full transport costs are again included. As a consequence to the applicable air freight
charges of 2.000 € the price for the goods is 38.000 €°.

As regards the intra-Union costs, the total portion of these freight costs included in the
invoiced CIP price (for deliveries from China 30% of 2,000 € = 600 €, see annex 23-01
UCC 1A) can be deducted according to Article 72 UCC. The customs value of the
imported goods will therefore add up to 39,400 €.

FOB
The goods are originally invoiced 40,000 € with the terms of delivery "FOB port China".

Intended delivery type is sea transport (The freight charges would be 1,000 € for this
mode of transport, which would be paid by A). Because seller B cannot maintain the
agreed delivery time, the goods will be shipped via air freight with the delivery terms
“CIP arrival airport” instead of by sea. The delivery terms are thus modified from FOB to
CIP. The air freight bill shows the air freight costs of 2,000 €. But A must still only pay
the total agreed purchase price of 40,000 €. Under the new delivery terms the full
transport costs are again included. As a consequence to the applicable air freight
charges of 2,000 € the price for the goods is 38,000 €.

As regards the intra-Union costs, the total portion of these freight costs included in the
invoiced CIP price (for deliveries from China 30% of 2,000 € = 600 €, see annex 23-01 ICC
IA) can be deducted according to Article72 UCC. The customs value of the imported
goods will therefore add up to 39,400 €.

8 This calculation is done for illustration purposes only, the invoice may only show the total amount of
40.000¢€.
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Commentary No 13: Guidance on Articles 128 and 136 UCC IA

Section 1 - Introduction

1. This guidance is set out in terms of the structure and order of the relevant UCC
IA provisions, and focuses on new elements of customs valuation rules. It revises
and replaces previous guidance on those elements.

2. Afull integration within the Compendium of Customs Valuation Texts’ took
place during 2021.

Section 2 — Transaction Value

2.1 Sale for export

Article 70(1) UCC

The primary basis for the customs value of goods shall be the transaction value, that is
the price actually paid or payable for the goods when sold for export to the customs
territory of the Union, adjusted, where necessary.

Article 128(1) UCC IA

The transaction value of the goods sold for export to the customs territory of the Union
shall be determined at the time of acceptance of the customs declaration on the basis of
the sale occurring immediately before the goods were brought into that customs
territory.

1. Article 128(1) UCC IA establishes the principle that the relevant sale, for the
application of the transaction value method, is the sale occurring immediately
before the introduction of the goods into the EU customs territory, on condition
that such sale actually constitutes a “sale for export” to the customs territory of
the Union.

2. The relevant moment for determining the transaction value of the goods being
valued is therefore when goods are brought into the customs territory of the
Union (see the provisions of Title IV UCC). The relevant sale for goods brought

7 Compendium of Customs Valuation Texts, available at: UCC - Guidance documents - European
Commission (europa.eu)
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into the Union is the sale when crossing the border, i.e., the ultimate sale taking
place, in performance of the contract of sale, at that time.

3. Usually the seller is located in a country of exportation and the buyer is located
in the Union. However, it should be underlined that the Agreement on
Implementation of Article VII of the General Agreement on Tariffs and Trade
(the WTO Valuation Agreement) does not contain provisions relating to a
country where parties of a sale transaction are to be located, in order to
recognise the sale as the sale for export to the country of importation. In this
context, it is useful to note the European Court of Justice ruling dated 6 June
1990 (C-11/89%) where the Court underlines that “The price stipulated in a
contract of sale concluded between persons established in the Community may,
therefore, be regarded as the transaction value (...)”. Also the WCO Technical
Committee on Customs Valuation pointed out in its Advisory Opinion 14.1 —
Meaning of the expression “sold for export to the country of importation” that a
country where a sale took place does not influence an understanding of the
notion “sale for export to the country of importation” (see example 2 in the
TCCV instrument)®.

4. Article 128(1) UCC IA stipulates that the relevant sale to determine the value of
goods is the sale or export that brings the goods into the Union. This is the sale
occurring immediately before the introduction of the goods into the customs
territory of the Union.

5. This sale allows the application of the transaction value method in a manner
that takes into account the substance of the entire commercial transaction at
the time of acceptance of the customs declaration. It allows the proper
application of other relevant provisions (e.g. provisions on additions and
deductions). Where this is not possible, the application of the transaction value
method is not possible.

6. Therefore, this is the sale that allows economic operators and customs to
actually apply the transaction value method.

7. Asimple example goes as follows:

B buys from A and the goods are brought into the Union. This sale is the
sale that is occurring (takes place) before the goods arrive into the Union
(see an example 1 under point 2.3).

or
B buys from A and then B sells to C, and this latter sale (B to C) is the sale
occurring before the goods arrive into the EU. The sale from B to C is

8 Judgement of the Court of 6 June 1990, Unifert v Hauptzollamt Miinster, C-11/89, ECLI:EU:C:1990:237
(available at  https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61989CJ0011) and
Compendium of Customs Valuation Texts (see Section E)

9 see also Commentary 22.1 — Meaning of the expression “sold for export to the country of importation”
in a series of sales, issued by the WCO Technical Committee on Customs Valuation.
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10.

11.

12

therefore the sale which qualifies as the sale (immediately) occurring
before introduction into the Union (see an example 2 under point 2.3).

The WTO Valuation Agreement does not provide a definition for “sale”.
However Advisory Opinion 1.1 — The concept of “sale” in the Agreement, issued
by the WCO Technical Committee on Customs Valuation, stipulates that “...in
conformity with the basic intention of the Agreement that the transaction value
of imported goods should be used to the greatest extent possible for Customs
valuation purposes, uniformity of interpretation and application can be achieved
by taking the term “sale” in the widest sense...”

Article 128 UCC IA does not introduce changes in the scope of what can be
deemed a sale of goods for customs valuation purposes. The fundamentals of
the transaction value remain in place. The meaning (and concept) of what
constitutes a sale is not altered.

It is of course necessary to ensure that the transaction being used as the basis
of the customs value under Article 70 UCC takes the form of an actual sale, with
an actual buyer and seller. In other words, in order to determine a customs
value under Article 70 UCC, it must be established whether the parties to a
transaction can be regarded as buyer and seller and thus whether the
transaction constitutes a sale in legal terms, as well as in a commercial sense.
For example, it is not possible to consider that an actual sale occurs when the
goods were imported on consignment; were imported by branches of the same
company which are not separate legal entities; or were imported under a hire
or leasing contract (even if the contracts includes an option to purchase the
goods). Also, a purchase order cannot serve as the basis for the determination
of the customs value for the imported goods. A purchase order is an official
offer submitted by a potential buyer to a potential seller, expressing the will of
the first entity to conclude a sale agreement. Unlike a sales agreement, a
purchase order in itself is not a binding contractual arrangement. Only when the
future seller confirms (accepts) the purchase order a sale agreement is deemed
to be concluded between the buyer and the seller. This applies to transactions
in general, as offers may also be submitted by a potential seller
(offeror/promisor) to a potential buyer (offeree/promisee).

Additionally, it should be underlined that in accordance with Article 145 UCC IA
“The invoice which relates to the declared transaction value is required as a
supporting document” in the meaning of Article 163 (1) UCC. Such invoice is
issued in connection with the sale transaction not only concluded but also being
performed by its parties. The price actually paid or payable is a basic element of
the customs value determined under the transaction value method. Therefore,
an invoice identified in Article 145 UCC IA is a fundamental document from the
point of the application of the Union customs provisions dedicated to the
determination of the customs value under Article 70 UCC.

. The information about a price for the purchased goods is only one of the pieces

of data required for the customs valuation purposes (other required data to be
provided by a declarant for the customs valuation purposes are set out in Annex

B to UCC DA (Article 2 (2) UCC DA). The declarant shall be in possession of all
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information/data necessary to declare the customs value under Article 70 UCC,
except where the provisions on simplified customs declarations are applicable
(Articles 166 and 167 UCC).

13. The Union customs legislation indicates which data and documents are
mandatory in order to place goods under a given customs procedure. In the
absence of information and/or documents required by Union customs law in
force to declare a customs value under Article 70 UCC, the transaction value
method will not be applicable. Because of this fact, one of the secondary
methods will have to be used (Article 74 UCC and its implementing provisions).

55

5070 sayil kanun geregince guvenli elektronik imza ile imzalanmistir. ID:452D6BOCDD5C43452D6B. Bu kod ile http://evrak.tim.org.tr/ adresinden dogrulayabilirsiniz.

5070 sayili kanun geregince giivenli elektronik imza ile imzalanmistir. ID:6535BC578270466535BC. Bu kod ile http://evrak.kib.org.tr/ adresinden dogrulayabilirsiniz




2.2

Article 128 (2) UCC IA - Sales of goods held under certain special customs
situations before entry to free circulation

Article 128(2) UCC IA

Where the goods are sold for export to the customs territory of the Union not
before they were brought into that customs territory but while in temporary
storage or while placed under a special procedure other than internal transit,
end-use or outward processing, the transaction value will be determined on the
basis of that sale.

This relates to the customs value of goods, inter alia, in a customs warehouse,
when these are declared for release for free circulation. This rule is not limited
to goods sold while held in a customs warehouse. Other customs situations
(goods in temporary storage or for goods placed under a special procedure other
than internal transit, end-use or outward processing) are also eligible. However,
for ease of reference and because the customs warehouse procedure is the most
common procedure used in this context, this guidance will refer to the customs
warehousing procedure only.

Article 128(2) UCC IA covers cases where the goods are “sold for export” in a
warehouse, where there is no sale which covered the goods on arrival into the
Union.

Therefore, the circumstances covered are those where, on entry into the Union,
the goods are not declared for release for free circulation, but placed in
temporary storage or under a special procedure (warehousing, inward
processing, external transit or temporary admission) for which the customs debt
is not incurred yet.

If a sale for export exists when the goods arrive into the Union that is the basis
for the determination of customs value (Article 128(1) UCC IA).

When no such sale exists, the sale (deemed to be a “sale for export”) taking
place when the goods are placed under the warehousing procedure will be the
relevant basis for the declarant to declare a customs value under the transaction
value method.

In such situations, where the goods are the subject of a sale and fulfil the
conditions laid down in Article 70 UCC after being placed under a special
procedure, such sale shall be used for the determination of the customs value
under the transaction value method.

The application of Article 128 (2) UCC IA relies on the meaning intended by the
Union legislator when saying that, in situations indicated in the provisions of
paragraph 2 of the Article, the transaction value will be determined on the basis
of that sale. The provisions of paragraph 2 of the Article cannot be applied in

isolation from the provisions of paragraph 1 of that Article. Taking into account
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the wording of the provisions of paragraph 1 of the Article, it should be assumed
that that sale means the sale occurring closest to the moment of the
introduction of the goods into the customs territory of the Union.

8. Moreover, a distinction should be made between identifying a sale for the
customs valuation purpose and the acceptance of a customs declaration where
the customs value is determined in order to calculate an amount of customs
duties. The fact that there was no sale of goods to the customs territory of the
Union before the goods were brought into that customs territory and placed
under the warehousing procedure, and that the relevant sale took place only
when the goods were already in warehousing, does not invalidate this
distinction. Therefore, if the goods placed under the customs warehousing
procedure were the subject of more than one sale, only the sale that was
concluded closest to the moment of the introduction of the goods into the
customs territory of the Union is the relevant sale for declaring the customs
value under the transaction value method. Any other subsequent sales,
including the last sale before the goods are presented to be released for free
circulation into the customs territory of the Union, cannot be used for this
purpose.

9. In more general terms, the customs value should be based on transaction value
of a sale taking place in / from a customs warehouse within the Union territory
only if the following conditions are met cumulatively:

e There is no sale for export in accordance with Article 128(1) UCC IA;

e The sale in the customs warehouse meets the requirements of Article 70
UCC.
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2.3 Practical examples to illustrate the relevant sale for the determination of the
transaction value in accordance with Article 128 (1) and (2) UCC IA (where
goods are placed under certain special customs situations (e.g. the
warehousing procedure))

1. The basic aim of the following examples is to illustrate the application of Article
128 UCC IA. Two key aspects were considered. First, the identification of a sale
for export to the customs territory of the Union, which could serve to declare a
customs value of the imported goods under the transaction value method as
defined in Article 70 UCC. Second, the access to a commercial invoice as a
supporting document in the meaning of Article 145 UCC IA in conjunction with
Article 163 (1) UCC. The second issue becomes noticeable in cases of successive
sales scenario.

2. In the framework of the Union customs legislation, taking into account the
fulfilment of customs formalities, different actors can be identified, like, e.g.
exporters and importers, consignors and consignees, buyers and sellers,
declarants, carriers, holders of the authorisations and representatives.
Sometimes, the same entity can assume several roles. For example a buyer of
the imported goods could be also an importer and a declarant.

3. The examples below refer to buyers and importers. It is recalled that a key
notion for the application of the Union customs provisions dedicated to the
transaction value method is a sale for export to the customs territory of the
Union. The existence of such sale is the first legal condition to apply the method.
Therefore, the graphs below present the parties in sales transactions as sellers
and buyers. As a legal aspect of the customs value appears in the context of
import operations, it is also necessary to identify an importer in the below
presented graphs. According to the Union customs legislation an importer is the
party who makes, or on whose behalf an import declaration is made?°.

10 Annex B to UCC DA, Common data requirements for declarations, notifications and proof of the
customs status of Union goods, TITLE Il Notes in relation with data requirements, Group 3 — Parties,
data 3/15 Importer.
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EXAMPLE 1

Article 128 (1) UCC IA

The sale between A and B takes place before the goods are brought into the customs territory of the
Unien, B declares the goods for free circulation.

B border

Manufacturer/

Seller
A R

non-Union | Union

#=———— Bale

— -+ —>» Movement of goods

There is only one sale occurring immediately before the goods were brought into
the customs territory of the Union. This sale shall be the basis for the declaration of
the customs value under the transaction value method as defined in Article 70 (1) UCC.
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EXAMPLE 2

Article 128 (1) UCC IA

The sale between A and B, as well as the sale betwean B and C take place bafore the goods are
brought into the customs territory of the Unien, € declares the goods for fres circulation.

Manufacturer u
iSeller
A

Buyer/Seller

mon-Unien | Unlon

— Sale
=+ =—2» Movement of goods

The sale occurring immediately before the goods were brought into the customs
territory of the Union is the sale concluded between B and C. This sale is the sale for
export to the customs territory of the Union and shall be used in order to determine the
customs value under the transaction value method as defined in Article 70 (1) UCC.
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EXAMPLE 3.a

Article 128 (1) UCC IA

The sale between A and B, as well as the sale between B and C fake place before the goods are
browght into the custams terrtory of the Union, while the sale between C and D takes place afier the
goods are brought info the customs territory of the Union. € declares the gocds for free circulation

Manufacturer
iSeller
A

—_— Sale

— - -—2» Movement of goods

The sale occurring immediately before the goods were brought into the customs
territory of the Union is the sale concluded between B and C. This sale is the sale for
export to the customs territory of the Union and shall be used in order to determine the
customs value under the transaction value method as defined in Article 70 (1) UCC.
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EXAMPLE 3.b

Article 128 (1) UCC IA

The sale between A and B, as well as the sale between B and C take place before the goods are
Brought into the custarms terrtery of the Unlen, while the sale bebween C and D takes place after the
gocds are brought info the customs territery of the Undon. D declares the goods for free circulatian.

Manufacturer E Buyer/Seller
ISeller

A

non-Union | Union

= BSale

— --=—2» Movement of goods

The sale occurring immediately before the goods were brought into the customs
territory of the Union is the sale concluded between B and C. This sale is the sale for
export to the customs territory of the Union and shall be used in order to determine the
customs value under the transaction value method as defined in Article 70 (1) UCC.

However, the possibility to use the transaction value method depends on the
accessibility of the importer (D) to an invoice, which refers to the sale transaction
concluded between B and C (Article 145 UCC IA in conjunction with Article 163 (1) UCC).
When the importer does not have access to this invoice, the transaction value method is
not applicable.

N.B. the only difference between Example 3.a and 3.b is who acts as importer (in the
Example 3.a the importer is C, in Example 3.b the importer is D).

62

5070 sayili kanun geregince glvenli elektronik imza ile imzalanmistir. ID:452D6BOCDD5C43452D6B. Bu kod ile http://evrak.tim.org.tr/ adresinden dogrulayabilirsiniz.

5070 sayili kanun geregince giivenli elektronik imza ile imzalanmistir. ID:6535BC578270466535BC. Bu kod ile http://evrak.kib.org.tr/ adresinden dogrulayabilirsiniz.




EXAMPLE 4.a

Article 128 (1) UCC IA

& sells the goods to B befare the goeods are browght into the customs termitary of the Unien, The goods

are delivered directly from & fo the Union, where B stores them in a customs warehouse, While the
gocds are stored in the customs warehouse B sells them to © Then C sells the geods 1o D. € declares
the goods for free circulation.

Manufacturer
iSeller

A

Buyer/Seller
C

'..\El.lﬂ.nl‘l‘ls wamhnusuj
nan-Union "Union

— Sale

— .. —3 Movement of goods

The sale occurring immediately before the goods were brought into the customs
territory of the Union is the sale concluded between A and B. This sale is the sale for
export to the customs territory of the Union and shall be used in order to determine the
customs value under the transaction value method as defined in Article 70 (1) UCC.

However, the possibility to use the transaction value method depends on the
accessibility of the importer (C) to an invoice, which refers to the sale transaction
concluded between A and B (Article 145 UCC IA in conjunction with Article 163 (1) UCC).
When C does not have access to this invoice, the transaction value method is not
applicable.
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EXAMPLE 4.b

Article 128 (1) UCC IA

& sells the goods to B before the goeods are browght into the customs termtory of the Unicn, The goeds
are delivered directly from & to the Union, where B stores them in a customs warehouse, YWhile the
gocds are stared in the customs warehouse B sells them to €. Then € sells the goods to D. D declares
the goods for free circulation.

4 N\

Manufacturer
iSeller N Buyer/Seller
A e B

Buyer/Seller
c

customs wareshouse

J

faf-Unlen " Union
— Sale

— .. —3» Movement of goods

The sale occurring immediately before the goods were brought into the customs
territory of the Union is the sale concluded between A and B. This sale is the sale for
export to the customs territory of the Union and shall be used in order to determine the
customs value under the transaction value method as defined in Article 70 (1) UCC.

However, the possibility to use the transaction value method depends on the
accessibility of the importer (D) to an invoice, which refers to the sale transaction
concluded between A and B (Article 145 UCC IA in conjunction with Article 163 (1) UCC).
When D does not have access to this invoice, the transaction value method is not
applicable.

N.B. the only difference between Example 4.a and 4.b is who acts as importer (in the
Example 4.a the importer is C, in Example 4.b the importer is D).
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EXAMPLE 5

Article 128 (1) UCC IA

This is an example of a succession of orders followed by the corresponding acceptance of such orders,
which leads to a succession of sales, starting from the EU consumer (Buyer D), through the car dealer
(Buyer C), up to the importer (Buyer B). The sales transactions take place before the goods are brought
into the customs territory of the Union. The sale concluded between B and A is the sale occurring
immediately before the goods were brought into the customs territory of the Union. B declares the goods
for free circulation.

Manufacturer/
Seller C
A

non-Union | Union

""" > Purchase order
+———— Sale

— . . —> Movement of goods

This is an example of a succession of orders followed by the corresponding acceptance
of such orders, which leads to a succession of sales (see more on purchase orders in
section 2.1, paragraph 10 above).

In the presented example the sale occurring immediately before the goods were
brought into the customs territory of the Union is the sale concluded between
A and B. The sale involved an actual transfer of the goods across the Union border. This
sale is the sale for export to the customs territory of the Union and shall be used in
order to determine the customs value under the transaction value method as defined in
Article 70 (1) UCC.
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EXAMPLE 6

Article 128 (2) UCC IA

& fransfers the goods to the Union and stores them in a cestoms warehouse, Whils the goods
are in the cestorms warehouse, A sells them to the B. The sake betwesn A and B takes place
after the goods are brought into the Union. B declares the goods for free circulation and after
that salls them to C.

Manufacturer/

Seller
iSeller S A

A

Manufacturer

Buyer/Seller
B

non-Union | non-Union" gustoms warehouse

= sale

— - - —» Movement of goods

There is no sale occurring immediately before the goods were brought into the Union.
Therefore the provisions of Article 128 (1) UCC IA are not applicable.

However, while placed under the customs warehousing procedure, the imported goods
are subject of a sale concluded between A and B.

Taking into account that the provisions of paragraph 2 of the Article 128 UCC IA cannot
be applied in isolation from the provisions of paragraph 1 of that Article, the sale
concluded between A and B shall be used to determine the customs value under the
transaction value method as defined in Article 70 (1) UCC.
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EXAMPLE 7

There is no sale occurring immediately before the goods were brought into the Union.
Therefore the provisions of Article 128 (1) UCC IA are not applicable.

However, while placed under the customs warehousing procedure, the imported goods
were subject of two sales: a sale concluded between A and B and a sale concluded
between B and C.

Taking into account that the provisions of paragraph 2 of the Article 128 UCC IA cannot
be applied in isolation from the provisions of paragraph 1 of that Article, the sale
concluded between A and B shall be used to determine the customs value under the
transaction value method as defined in Article 70 (1) UCC. Otherwise said, the sale that
took place closest to the moment of the introduction of the goods into the customs
territory of the Union is the relevant sale for declaring the customs value under the
transaction value method.

However, the possibility to use the transaction value method depends on the
accessibility of the importer (C) to an invoice, which refers to the sale transaction
concluded between A and B (Article 145 UCC IA in conjunction with Article 163 (1) UCC).
When C does not have access to this invoice, the transaction value method is not
applicable.
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